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Superannuation 
Guarantee Charge 
and Contractors 
Last year we presented an 
article outlining the concept of 
Contractors being ‘deemed 
employees’ for the purposes of 
Superannuation Liability. In 
essence the Superannuation 
Guarantee Act 1992 defines a 
person as an employee if they 
are an employee under Common 
Law.  

The meaning of ‘employees’ is, 
however, expanded if the 
contract is wholly or principally 
for ‘labour’ In that case the 
person is ‘deemed an 
employee’. 

The Australian Taxation Office 
had been involved in a number 
of cases arguing those deemed 
‘employees and those deemed 
‘contractors’.  

The case of Roy Morgan 
Research Pty Ltd v 
Commissioner of Taxation & 
Anor went before the full Federal 
Court to make a determination. 
In that case, the full Federal 
Court decided that certain 
individuals engaged by the 
taxpayer were in fact employees 
for the purposes of the 
Superannuation Guarantee Act 
1992 (Cwlth). 

This reinforces the need for 
companies to reconsider their 
position where they have 
engaged contractors. 

Please contact us for further 
information regarding this 
matter.  

 

 

 

 

 

Borrowing in a 
SMSF 
In 2007, legislation was enacted 
to enable Self Managed Super 
Funds (SMSFs) to borrow funds 
to make investments for the 
retirement of the member/s of 
the fund. Examples include 
investments in management 
funds, shares and direct property 
(real estate). 

When borrowing in SMSFs there 
are significant rules to be 
followed including the 
establishment of a ‘bare’ trustee.  
Banks are restricted with respect 
to the types of loans that can be 
made to SMSF Trustees and 
they often require personal 
guarantees by members of the 
fund.  

In undertaking a borrowing of 
this nature in your SMSF, you 
must be aware that because of 
the complexities involved, it can 
be a lengthy process.  

You will need to ensure the 
steps required to be undertaken 
are well planned and 
coordinated.  A solicitor will need 
to be involved in the preparation 
of documentation and, in the 
case of direct property, a 
solicitor should be engaged to 
act and assist in purchasing the 
property. 

For property, banks may require 
a deposit of around 40 per cent 
to 50 per cent of the total sum 
and a personal guarantee from 
members of the fund. Careful 
consideration needs to be given 
if you are contemplating such an 
arrangement.  

Those over the age of 45 should 
take particular care as there 
could be equity difficulties if the 
asset is not paid off before the 
member’s pension commences. 
Alternatively, members who are 
around 40 years of age may find 
this a good strategic opportunity 
to acquire assets and have them 



 
 

Client Information Bulletin – Summer 2012  Page 2 

paid off before commencing their 
pension.  New real estate also 
provides the opportunity for 
capital allowance and 
depreciation which may assist in 
the tax effectiveness of the 
investment within the SMSF. 

Please contact us for more 
information. 

 

Personal Services 
Income 
The Australian Taxation Office 
continues to run cases to contest 
aspects of the Personal Services 
Income regime. 

One aspect was recently 
challenged in the case Park vs 
Commission of Taxation (2011) 
AATA567. In that case the 
taxpayer, an I.T. Specialist who 
provided their services through a 
Company Structure, claimed that 
the Personal Services Income 
rules did not apply because the 
results test was satisfied by the 
Company.  

In this case it was identified that 
the services were provided 
through a labour hire firm with 
the taxpayer being required to 
submit weekly timesheets for 
approval. It was found that there 
was no evidence that their 
company was engaged to 
produce a result even though the 
Contractor was contracted to 
work on substantial projects.  

As such the Tribunal found that 
the taxpayer did not conduct a 
personal services business 
during the relevant years as the 
‘results test’ was not satisfied. 
The income was therefore 
attributed to the applicant and a 
penalty applied. 

This reinforces further the ATO’s 
focus on the Personal Services 
Income regime. It also confirmed 
the Administrative Appeals 
Tribunal felt a 25 per cent 
penalty was appropriate. 

This area is complex and if 
taxpayers do get it wrong the 
penalties can be very significant. 
If you feel that your 
circumstances need to be 
reviewed contact us. 

 

FBT and the New 
Car Fringe Benefits 
Legislation 
Since the introduction of the new 
car fringe benefits legislation on 
1 May 2011, it is worth revisiting 
the method chosen for 
calculating the car fringe benefits 
tax (FBT). 

Previously, if you used the 
‘statutory formula method’ for 
calculating FBT then a sliding 
scale percentage was used. In 
this instance, the more 
kilometres the car travelled, the 
lower the percentage applied.   

Under the May 1 changes, a flat 
20 per cent applies to all car 
fringe benefits provided after 
7:30pm on that date. The rate is 
phased in gradually from 2011 to 
2014. This is outlined in the table 
below: 

Total 
kms 

travelled 
in FBT 
year 

Old 
Rate 

From 

1 May 
2011 

From 

1 April 
2012 

From 

1 April 
2013 

From 

1 April 
2014 

Less 
than 
15,000 

26% 20% 20% 20% 20% 

15,000 
to 

24,999 
20% 20% 20% 20% 20% 

25,000 
to 

40,000 
11% 14% 17% 20% 20% 

Over 
40,000 

7% 10% 13% 17% 20% 

 

There are some circumstances, 
however, where the old rates will 
still apply. One such example 
would be where there is a pre-
existing commitment (Eg: A 
lease entered into prior to 1 May 
2011).   

Should the terms of the 
agreement be varied or changed 
after that date it may be 
considered a new agreement. If 
so, the new rules would apply. 

For cars travelling less than 
15,000kms per year the FBT 
rate has actually been reduced 
and for those travelling between 

15,000km to 24,999km there is 
no difference.   

The rate has increased, 
however, for those travelling 
more than 25,000km.  For 
drivers using their cars for 
business purposes that fall into 
this category, it may be worth 
moving from the ‘statutory 
formula method’ to the ‘operating 
cost method’ to calculate FBT.   

In order to rely upon the 
‘operating cost method’ a log 
book must be prepared and 
kept. 

A logbook must be maintained 
for a continuous period of 12 
weeks and contain the following 
information: 

• The date the journey began 
and ended (multiple 
journeys are treated as a 
single entry) 

• The odometer reading of the 
car at the start and end of 
the journey 

• The number of kilometres 
travelled by the car, and 

• The purpose of the travel. 

The odometer readings of the 
car must be recorded at the start 
and end of the FBT year.  If you 
complete a logbook within 12 
weeks of the end of the FBT 
year it can be used for the 
preceding year, thereby, giving 
you the option to choose your 
FBT method for the FBT year 
ending 31 March 2012. 

 

Christmas Fringe 
Benefits  
It is that time of year – Christmas 
party planning is in full swing 
and employers may be 
considering gifts for staff and 
their families. The key is to 
ensure that your Christmas 
cheer does not leave you with a 
Fringe Benefits Tax (FBT) 
hangover. 

Christmas Parties 

The general position is that if a 
Christmas party is not held on 
your premises and the cost per 
employee is less than $300 per 
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head ($150 per head if partners 
attend), it is classed as a minor 
benefit and no FBT is payable.  
The function is, however, 
classed as ‘entertainment’ and 
as such no GST or tax deduction 
will be claimable. 

If the function is held on your 
premises on a work day for 
employees and it includes a light 
meal but no alcohol then no FBT 
is payable and GST and a tax 
deduction can be claimed. 

If however, the function is held 
on your premises on a work day 
with the employees’ families and 
alcohol is supplied (with the cost 
per employee being less than 
$300 per head), no FBT will be 
payable but no GST or tax 
deduction can be claimed either.   

If this style of function exceeds a 
cost of $300 per employee then 
FBT is payable on the family 
portion and a tax deduction is 
claimable only for the portion for 
which FBT is payable. 

Gifts 

Gifts to employees may be 
provided at the same time as the 
Christmas party without being 
included in the $300 minor 
benefit cost allowed for the 
party.  So long as the gifts are 
less than $300 and are not 
classified as ‘entertainment’ (Eg: 
Concert tickets) then no FBT is 
payable and GST and a tax 
deduction can be claimed on 
these items. 

With this information in mind, 
you can enjoy a tax effective 
Christmas party season! 

 

Staff Loyalty 
Retaining staff continues to be a 
prime source of worry for small 
business owners. 

Consider the following strategies 
to retain loyal staff: 

• Recognise employees doing 
the ‘right things’ - small 
gestures can help retain 
staff in the long term 

• Encourage staff to voice 
their ideas 

• Provide structured plans for 
the career progression of 
talented staff 

Salary increases are only a 
small aspect of staff loyalty. 
Taking the small steps outlined 
above can go a long way to 
improving staff retention rates. 

 

Interns as a Source 
of Labour 
When cash flows are tight small 
businesses can occasionally find 
paying their employees difficult. 
One solution may be to use 
interns or university students 
during holiday periods.  

While the intern may not receive 
a large wage, they obtain 
relevant practical work 
experience and the small 
business obtains the intern’s 
valuable skills at a lower cost 
than they otherwise would. 

To be an effective strategy, 
ensure the intern is kept 
motivated. Boring, repetitive 
administrative work will quickly 
drive interns away. 

Additionally, the mutually 
beneficial arrangement may lead 
to long term employment on the 
conclusion of an intern’s studies. 

 

How Best to Handle 
Redundancies 
With talk of another economic 
downturn, 2012 may be a year 
when businesses shed staff. To 
avoid this becoming a more 
harrowing experience for the 
staff being made redundant 
employers should: 

• Plan and execute the 
redundancies with precision 

• Avoid making decisions at 
sensitive times such as 
holiday periods (Eg:  
Christmas Eve) 

• Consider the time it will take 
employees to start receiving 
government assistance 

• Carefully script the 
announcement and deliver 
the news quickly and 
succinctly 

• Give employees an 
opportunity to discuss the 
situation after the initial 
panic has gone 

• Discuss the exit process 

• Avoid saying ‘I know how 
you feel’ 

• Avoid saying ‘I’ll see what I 
can do’ 

• Engage a Career 
Outplacement Consultant 

o Outplacement 
Consultants will also be 
able to advise the 
employee on how to tell 
their family and how to 
put together their 
resume in order to find 
their next job. This helps 
turn the situation into a 
positive opportunity. 

Making staff redundant is rarely 
easy for a manager. By putting 
proper processes in place, you 
can reduce the consequences of 
the negative situation. 

 
Source: BRW 
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DISCLAIMER: The contents of 
this publication are general in 
nature and we accept no 
responsibility for persons acting 
on information contained herein. 
 

 


